PLANNI NG FOR PHYSI Cl ANS

SELECTI NG THE PROPER BUSI NESS ENTI TY
a. Choosing the best formrequires consideration of
three inportant factors:
1. Liability insulation
2. Tax treatnment
3. Conveni ence of formation and adm nistration
b. The ideal entity would shield the professiona
personally frompractice liability, be nontaxable
and be free of requirenments, restrictions and
limtations in co-ownership arrangenents, formation

and adni ni strati on

c. Unfortunately, this is an inperfect world, and no
one business entity is best in all circunstances

The Sol e Proprietorship
a. No insulation fromliability

b. The proprietor is personally liable for all of the
obl i gati ons of the business

c. Both business and personal assets are available to
satisfy creditors of the business OR of the sole
propri etor

d. Proprietors nust file estimted incone tax returns;
pay sel f-enploynent taxes and pay wi thhol di ng and
Soci al Security taxes for enpl oyees

The General Partnership

a. Is considered to be a legal entity distinct from
its partners



The Regi

Partners are liable for all debts and obligations
of the partnership

A professional who is a partner of a general
partnership is liable for his own professiona
errors and om ssions and those of his partners
and/ or associ ates

Under Subchapter K, the partners pay incone taxes
based on their share of the profits

The partnership nust file its own tax return

Partners nust file estimated i ncone tax returns;
pay self-enpl oynent taxes and pay w t hhol di ng and
Soci al Security taxes for partnership enpl oyees

Can chose to be taxed as a partnership or as a
cor poration

stered Limted Liability Partnership

Limted liability partners enjoy “full-shield”
liability protection

This does not relieve a partner fromliability
arising fromthat partner’s acts or omissions in
his or her individual capacity, but only from
liability arising “solely by reason of his partner
st at us”

Partners are not liable for all debts and
obl i gations of the partnership

This protection is appealing to professiona
practices

Can chose to be taxed as a partnership or as a
cor poration

The Professional Limted Liability Conpany

a.

A professional nenber will not be liable for debts

or clains against the professional limted
liability conpany, or for the acts or om ssions of
the professional |imted liability conpany or any

ot her nmenber or enpl oyee



b. Only the assets of a limted liability conpany
itself are subject to the clains of creditors

c. Can chose to be taxed as a partnership or as a
corporation

d. May be nmenber or manager nanaged
e. Duration is perpetua

f. Single nenber limted liability conpanies are
al |l oned under Virginia | aw — provi des the dua
advant ages of insulation fromliability and
elimnation of incone tax at the business entity
| evel

g. There are no formalities that nust be observed to
preserve the limted liability of the nenbers

The Professional Corporation

a. Sharehol der-enpl oyees are not personally protected
fromtheir own acts of nml practice; however, they
are protected fromthe general debts and
obligations of their practice as well as fromthe
acts and om ssions of their fell ow enpl oyees

b. As a result, incorporation of a professiona
practice does not affect the liability that a
prof essi onal woul d have for his or her own
mal practice

c. Nevertheless, incorporating a professional practice
may protect a professional’s personal non-exenpt
assets for mal practice commtted by anot her
prof essional in the sane corporation and may al so
limt the professional’s personal liability with
respect to ordinary business debts and non-
mal practice torts (Section 13.1-547)

d. Doubl e taxation of earnings — at the corporate
| evel and at the personal (owner/enployee) |evel;
can avoid this result by distributing substantia
salaries to the owners who are al so enpl oyees



e. If a corporation is used, it may be either a “C or
an “S’” corporation. A regular corporation will be
classified as a “personal service” corporation and,
therefore, will not be eligible for graduated
corporate tax rates and is taxed at a flat 35%
federal rate based upon its taxable incone

f. Physicians with | arge conpensation frequently el ect
Subchapter S tax status so they can pay and nmake
retirenment distributions without being subject to
Medi care tax; in addition they do not have concerns
about unreasonabl e accunul ati ons or conpensati on
unl i ke sharehol der/ enpl oyees of a C corporation;
further, interest paid on | oans used to buy a
practice is deductible business interest; finally,
S corporations are not subject to the alternate
mnimumtax on life insurance and ot her preference
Itens

g. CPAs like S corporations to avoid payroll/ Soci al
Security and Medicare taxes — BUT the RS wil|
penal i ze S corporation sharehol ders who don’t pay
thensel ves a sufficiently high salary to avoid
payi ng such taxes

h. There are statutorily mandated neeting and record
keeping formalities that nust be observed

i. NEVER put real estate into a corporation or other
pr of essi onal business entity — otherwise it is
subject to creditor’s clains

Qualified Retirenent Plans

See attached.

Physi ci an Enpl oynent Agreenents

Every nmedi cal group should have an enpl oynment agreenent in
pl ace for each physi cian.

Al t hough the enphasis is on group practices, even an
i ncor porated single physician should have an execut ed
agreenent as part of the corporate records.



Conpensati on

a. For exanple, is paynent based on production or a

C.

straight salary

What about incentive bonuses? Good for new
physicians — typically a percentage of the

col l ections on the new physician’ s production when
the collections exceed a certain level (typically,
the level is two to two and and half tines the
physi cian’s total conpensation package

Death, Disability or Term nation of Enploynent

1. The enpl oynment agreenent nust make clear the
anount of conpensation that is owed in the
event of a physician’s death, disability or
term nation of enpl oynment

2. Failure to provide for these events could
cause the physicians and their famlies severe
financi al hardship

3. Most contracts provide that if a physician
| eaves the practice, he or she is entitled to
accrued conpensation, earned but unpaid
bonuses and accrued vacation pay

4. 1t is VERY | MPORTANT to address how nuch and
for how | ong a physician will be paid in the
event of his or her disability, whether
per manent or tenporary — the physician or the
practice should have a disability insurance

policy

5. In the event of disability, the enpl oynent
contract may provide for additional
conpensation to the abl e-bodi ed physician

6. For small nedical practices, consider an
over head disability policy

7. Deferred Conpensation — the enpl oynent
contract should have a provision dealing with
deferred conpensation; this would apply only
if the practice is going to pay the physician
his or her share of the practice s accounts



recei vabl e when the physician |leaves (it also

ensures the deductibility of paynents to a

departing owner)
a. Payabl e upon death
b. Payabl e upon disability
c. For termnation w thout cause
d. For termination with cause
e. All other term nation events

NOTE: Section 409 A inpacts on deferred

conpensation plans; it is very inportant to

take into account that conplex |aw s effect

upon incone inclusion or non-inclusion at the

time of the deferral; penalties and interest

in the event the plan does not neet the
Section 409 A requirenents

d. Conpensation Fornul as

e.

1. Equal Conpensation — sinple, fosters teamork;

does not reward productivity

2. Production with Fi xed, Variable and D rect

Costing — based on each physician’s production

with overhead allocated to each physician on

an agreed-upon formul a

3. There are a variety of other conpensatio

n

formul as to discuss and consi der, and may
i ncl ude formul as designed specifically for

transitional nodels as capitation grows

Partial Retirenment of a Physician — consider
reduced salary that is reviewed periodically;

a

or

the practice may want to purchase the physician's

i nterest by nmeans of a buy-sell agreenent

Fringe Benefits — a physician s enpl oynent
agreenent shoul d explain exactly which fringe

benefits the practice will pay for on behalf of the

physi ci an- enpl oyee:



Retirement plan

Heal t h i nsurance

Disability insurance

Annual nedical |icensure

Rei mbur senent of board certification expenses
Mal practi ce i nsurance prem uns

Dues and publications

Conti nui ng nmedi cal education

Vacation | eave and sick | eave

CoNoTAWNE

g. Practice Buy-In — consider (1) what percentage of
the practice will be purchased by the new owner and
when will it effective; (2) how w Il such interest
be val ued; and (3) how will the purchase price be
pai d

h. Covenants not to conpete and nonsolicitation
cl auses

i. EACH PHYSI CI AN I N A GROUP PRACTI CE SHOULD SI GN AN
EMPLOYMENT AGREEMENT. THOSE W THOUT CONTRACTS
EXPOSE THEMSELVES TO LI TI GATI ON

j. A perfect conpensation plan would address the
practice’s goals and mssions; it would encourage:

1. Maxi mum net i ncome generation

2. M ni mum over head

3. Efficient practice

4. Quality nedical care and services
5. Fair distribution of incone

6. Harnony

Practice Sal es and Purchases and Buy-Sell Agreenents

a. Any nedical practice with nore than one physici an-
owner needs a buy-sell agreenment — the agreenent
expl ai ns the manner in which an owner can buy into
the practice and how the practice will buy out an
owner



Cor poration have buy-sell agreenents, which
sonetines are call ed “sharehol der agreenents”

Part nershi ps generally have simlar provisions
i ncorporated into their partnership agreenents

The buy-sell provisions should be revi ened
periodically due to health care reform the

conti nued attacks on service reinbursenents,

Medi care cuts, and the adoption of resource-based
rel ati ve val ue paynent system by other payors -
these itens affect and change the val ue of the
physi ci ans’ ownership interests

The buy-sell agreenment fixes a departing
physician’s interest either by appraisal or by sone
type of fixed fornula approach

FAI LURE TO HAVE A BUY- SELL AGREEMENT | N PLACE MNAY
LEAD TO LI TI GATI ON DUE TO THE PARTI ES DI FFERENT
OPI NI ONS AS TO THE VALUE OF THE PRACTI CE

The buy-sell agreenment shoul d address covenants not
to conpete

The remai ni ng physician owers will need to
mai ntain the tax deductibility of the buy-out
paynent s
The physici ans shoul d never assune that buy-out
paynents are deductible — it is therefore critica
to properly structure the buy-out paynents
O her provisions in buy-sell agreenents:

1. Involuntary renova

2. Tenporary disability

3. Addi ng a new owner

4. Sale of the practice

Est at e and Busi ness Practice Pl anning



Asset Protection Planning

a.

Preserving your estate on death — reduce estate
taxes and avoi di ng probate costs and del ays

Preserving your assets during your lifetine

The nedical practice entity generally will not and
shoul d not own anything that is not necessary to
effectuate the operations of the nmedical practice

Nonessenti al assets (such as real estate) should be
held in a separate entity and then | eased by neans
of an asset protection |ease to the practice

Practices owni ng val uabl e equi pnent and furniture
m ght consider a sale of such assets to an
irrevocable trust for famly nenbers or a famly
limted partnership which would primarily benefit
children or other |ow income tax bracket relatives
of the physician

Many nedi cal practices wsh to provide deferred
conpensati on plans for physicians where life

i nsurance and annuities are protected from
creditor’s clains

Types of Liability

a.

b.

C.

d.

Mal practice liability
Busi ness and personal transactions

Medi care and i nsurance repaynent liability
(i nappropriate billing)

Practi ce managenent conpany debacl es

Busi ness Entity

a. Sole proprietorship — potential personal liability

for acts committed by practice enpl oyees, typica
business liabilities, etc.

General partnership — joint and several liability
and the unlimted liability for one partner for the



g.

torts, business debts and simlar obligations of
t he partnership

C corporation — under current tax |aw, earnings
nmust be taken out as wages to avoid the corporate
tax, thereby subjecting all earnings to FI CA/ FUTA
and the 2.9% conbi ned Medi care tax; upon sal e of
practice, corporate |evel tax may occur

S corporation — earnings can to sone extent be
characterized as dividends which are not subject to
the 2.9% Medi care tax; upon sale of practice, no
doubl e taxati on; unreasonabl e conpensation is

sel dom an issue froma deductibility standpoint

Limted Liability Conpanies — are a popular entity
for nedical practices; if owed by only one
physician, the LLC need not file a tax return; the
flow through of tax attributes fromthe
nmenber s/ owners can by nore flexible than under the
S corporation tax rules

H gh earning physicians will prefer S corporations
over Limted Liability Conpanies, with the
exception of the Limted Liability Conpanies that
elect to be taxed as S corporations — this allows
preservation of pass-through treatnent for incone
tax purposes while receiving the advant ageous
treatnent afforded S corporations under the self-
enpl oynent tax rules

I nsurance — not just mal practice

Retirenment Pl ans

a.

It is strongly reconmmended that enpl oyers engage a
pensi on adm ni stration conpany to assist in the

i npl enentation of all retirement plans, including
SEP-1 RAs and SI MPLE pl ans

Est at e Pl anni ng

M stake Nunmber 1 — failure to seek an estate pl anning

specialist; law, just as nedicine,
has becone very specialized

M st ake Number 2 — hiring the cheapest estate planning



M st ake

M st ake

M st ake

M st ake

a. Make sure your

Nunmber

Number

Nunmber

Number

attorney — “It is unwise to pay too
much, but it is worse to pay too
little. Wen you pay too nmuch, you
lose a little noney — that is all.
But when you pay too little, you
stand to | ose everything because
the thing you bought was incapable
of doing the thing it was bought to
do.

Bel i eving that estate planning can
be done with generic docunents.
Your estate plan should be
custombuilt to neet your needs

Failure to include your spouse or
other trusted fam |y nenber or
friend’s input in the estate plan
design and creation

Failure to include all your
advisors in the estate plan
process — typically, the CPA and
fi nanci al advi sor should
participate in the estate plan
desi gn process

Failure to get a second opinion
regardi ng your old estate planning
- the plan nmust be kept up to date;
rarely will an old plan not need
some i nprovi ng

patient files are maintained in the

event of death, disability, inpairnment or
i ncapacity within the rules of professiona
confidentiality and activity

b. Name a physician agent under a durable power of

attorney,

a (co)-Executor and a (co)-Trustee to

mai ntain your files; sell or |iquidate your

practice,

make paynments of current liabilities,

col |l ect accounts receivable, notify your

pr of essi onal
patients,
agenci es,

liability carrier, notify your
notify all boards and adm ni strative
coordinate with your accountant and

est at e/ busi ness | awyer



